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Introduction

The programme committee has asked me to talk about project EIA in a changing (legal and technical) environment. The programme focuses on environmental assessment in the light of sustainable development, though probably not surprisingly, a majority of the contributions focuses on SEA. As a result, the program committee felt that somebody should speak for project EIA. 

Before I continue I would like to thank the organisers for this opportunity. It is a privilege to be asked to reflect on own practice and situation, and I am sincerely glad that I was given this task.  

I should perhaps state that I will not talk about EIAs internal challenges such as prediction, data, quality and the link between knowledge and decisions. Neither will I talk about EIA in a political settint ,and how EIA may or may not play the role of debate distorter. 

I will talk about EIA as an environmental tool, and the challenges EIA faces as the environment, the surroundings, change. 

EIA is old and established. As a known environmental tool, it has existed for more 

than 30 years. Even though age is not a reason in itself enough to suspect that an instrument is outdated, already in the late 1980s, researchers started to hint that maybe other tools would be more able to face the challenges. And it is quite true that during the time EIA has been a leading environmental tool, structures that regulate decision making and the attitudes towards central elements in EIA such as environment and transparency have changed. The question is whether this is good or bad – whether these changes weaken or strengthen EIA as a method to protect the environment. 

An "endangered species" is one that is at significant risk of extinction due to environmental change, predation, habitat loss, climate shift, disease, or anything else that threatens its existence. 

In our terms, then, the world is changing in important ways, and subsequently, EIA is the challenged from above (SEA), from the sides (biodiversity, sustainability appraisal), and from within (bureaucrats' eagerness to integrate EIA with other tools such as land use planning). 

Is then, EIA in danger – or endangered? The question is firstly: does EIA withstand the coming of other, maybe more specific, instruments? With instruments I mean both technical instruments are strategic environmental assessment and sustainability appraisal or test, and legal instruments such as the Aarhus and Espoo conventions and EU directives on related topics. 

And secondly: will EIA survive an integration with land use planning?

Given the amount of EIA legislation, at the international (Espoo convention), regional (EU-directives) and national levels (most countries with environmental legislation has procedures requiring EIA), one could be hard pressed to find that it is of significant risk of extinction. 

Depending on your viewpoint, it is nevertheless possible to argue that there is an element of procedural or legislative poaching and predation, which surely may also result in legislative and procedural habitat loss so to speak. 

This poaching or predating of the legislative and procedural space EIA has so far occupied occurs at the level of decision making: when project EIA serving also for some strategic decisions, now is encroached from above by SEA and policy assessment. It occurs at the content level, as the broad content of the statements become specified and limited by the specialised assessments of biodiversity, sustainability (i.e. economic and social factors), and risk (risk assessment). EIA is also challenged at the procedural level by objectives led processes and land use planning. Even the transparency principle of EIA is now found, perhaps specified and even enlarged, in the Århus convention. 

Looked at this way, EIA may have occupied too broad a space, and acted like a monocultural legal and procedural lawn covering interesting and valuable biodiversity in the field of environmental management tools. 

When challenged, one reaction is to adapt. The concern in the EIA world is whether EIA will mutate rather than adapt, and thus change out of recognition. 

Structure

In this paper I will discuss EIA in a changing environment. In order to do this, I will discuss what EIA is, and what the changing environment consist of. 

I will then discuss the challenges to, and the contributions of, EIA. 

Why EIA

The reason to conduct EIA, which is in many cases (but not all, as a recent Danish example shows us) both time consuming and expensive, is to protect the environment from unnecessary and avoidable damage. EIA should show reasons to refuse consent if there are any, give basis to choose the best, or at least the least offensive, alternative, and to lay ground for mitigating measures. EIA is also about informing the public and the decision makers, and to create 

common ground for meaningful discussions even though the opinions about the project may vary. This common ground of information would, of course, rest on the assumption that the environmental statement is of sufficient quality and contains the relevant information. EIA has thus both an environmental and a democratic rationale, and has contributed both higher level of environmental awareness and democracy to decision making. 

What is EIA

I have asked the question “what is EIA” a number of times in various circumstances, and I must admit that it is a lot easier to discuss the EIA in the abstract than it is to discuss the practical implementation and implications of EIA. I do not believe I am the only one that believe that discussing EIA is somewhat more difficult than it may seem, and would therefore like to start with an illustration. 

The EU commission has recently published their five year evaluation of the latest 

EU directive on environmental impact assessment. In that quite interesting report, there is a table that shows the amount of EIAs conducted in the member states before the new directive, that is 1999, and the estimated increase in EIAs conducted after the new directive came in to force. The estimates range from 20 to 6000. The table has a footnote that warns those who want to use the information, stating that reporting problems may skew the results. I can readily believe that. However, even given problems with reporting, the table begs the question: when talking about EIA, do we talk about the same? 

EIA in principle

In principle, we are usually able to agree that EIA is the systematic assessment of impacts of a planned project. The assessment is made before the project decision, 

made available to the decision maker and the public, and should demonstrate the impacts of both implementation and operation. EIA is thus a careful implementation of the precautionary principle.

EIA is primarily a decision support tool. The goal is to ensure that the environmental issues are taken into account when a decision is reached about whether and under which conditions a project should be allowed to proceed.

EIA should include the following steps: selection of projects with possible environmental impacts (screening), selection of relevant impacts to assess (scoping), public access to and review of documentation of the impact of the project and reasonable alternatives, and follow-up/monitoring. 

EIA in practice

An important aspect of EIA in practice is what EIA is, and for whom. 

If we look at EIA as a practical tool and as legislation, EIA is quite often either integrated as a whole into existing legislation, or the effectiveness of EIA rests on the presumption that other legislative instruments exist, not least in connection to the decision making itself and thus the possibility to set conditions for operation. Also matters concerning access to justice are often based on the possibility to try the decision itself in court or by administrative systems rather than the ability to challenge parts of the EIA process itself. 

Thus, some EIA regulations and processes leads to a pure environmental consent, whereas other EIA processes serve as basis for consent based on broader 

considerations – for instance planning decision with possibility to set conditions on environmental grounds, or processes leading up to concession or license. 

Clearly, the kind of information that would seem relevant to include in the EIA process or statement would vary in those cases, depending on whether the decision is taken on purely environmental grounds or includes trade off between economic, social and environmental factors. 

EIA in the world 

In addition to looking at what EIA IS, we may look at what EIA does, or is believed to do. According to research literature, EIA works in two primary ways: as a source of environmental information, and as a procedure that requires specific behaviour from actors and institutions. How EIA works through production and presentation of information is fairly easy to grasp. How EIA may work in other ways mainly by how the process influences institutions and actors was rather aptly illustrated by Riki Therivel in her speech earlier today when she reported that the formal procedural requirement of consulting with the environmental authorities could serve as a basis for application for more resources. Also, it is important to remember that this approach points that EIA works whether we like it or not, though perhaps not the way we want. 

This is a purely academic distinction: in practice it is extremely hard to distinguish these two. EIA is in its nature both focused on information and reliant on procedure: how to collect which information, whom should be able to see the info, who should decide which info is relevant and when it is sufficient both in terms of quality and mass. The focus of both review and legislative changes may be one or the other of the two main functions. 

Whichever way EIA is examined, there seem to be agreement on one aspect of EIA: EIA cannot, and will not, function in a vacuum. This fact is pointed out in several articles on how to measure EIA effectiveness. 

The most often mentioned external factors are:

legal system and tradition, 

democratic tradition, and 

attitudes toward and perception of the 

environment and the protection of it. 

The last is sometimes explicitly turned into goals or objectives for the environmental policy.   

As mentioned above, EIA is challenged three ways: by SEA, by other impact assessments, and by integration. How EIA rises to the challenge, and the subsequent contributions from EIA, will vary according to legal system, democratic traditions and planning system. The expectations of EIA will vary much in the same manner. 

Changes above: SEA

It is perhaps useful to remember that SEA has evolved primarily as an answer to the shortcomings of project EIA. Of these are the most notable that premises for the adoption of projects are laid down before, that is earlier in the decision making chain than, project EIA is undertaken, and that cumulative impacts are difficult to tackle one project at a time. Cumulative impacts are probably hard to tackle in any situation, but that is another point.

SEA has been the discussed earlier today, and will be discussed further during parallel sessions. I will therefore just shortly point out that the main challenges posed by the introduction of SEA are firstly, the risk of overload, and secondly the practical task of deciding the division of labour, i.e. which issues should be treated where, and how detailed. 

The two challenges overlap and intertwine in the sense that if the second problem is not solved the first will become acute. Whereas our colleagues, the public and the decision makers are now used to and to some extent tolerate EIA (a few has even got to like it!), a predictable reaction to SEA is: will we now do environmental assessment ALL THE TIME?

If, however, we do solve the division of labour, SEA and EIA can complement each other, and hopefully contribute to the discussion of the relevant issues according to the present decision making situation. 

Changes alongside

EIA is not alone in the field of impact assessment. A glance at the programme for any annual meeting for the international association for impact assessment will tell us that. Health impact assessment, social impact assessment, biodiversity assessment, and risk assessment are only a few of the specialised assessment tools available.

It is interesting to note, though, that they seem to offer new opportunities mostly in method and content, and not in process. I believe therefore, that the challenge from these assessments is one of adaptation to new issues more than a risk for EIA to be crowded out of the decision making process. 

As mentioned above, EIA serve many purposes. The substance of EIA rests on the issue of what is environment. On the outset, of course decisions must include discussions on "new" environmental topics, such as biodiversity and genetic modification. Likewise, it is important to update the concept of sustainability in connection to decision making when such concepts are changed "elsewhere", that is outside EIA. 

The question is whether it is important and necessary to update and include new topics in EIA. There seem to be a matter of taste whether all new topics and concepts are in fact included in the EIA regulations, or new instruments added. I will not discuss this here, just comment that many EIA regulations include quite a wide variety of topics under the umbrella "environment".

Keeping the decision maker, as well as the public, in mind, we would have to ask whether the they would thank us if we give them several separate assessments rather than including the important aspects in one? Would the decision maker appreciate attempts to paint a broader picture, or would they view that as taking political license? 

It should be quite clear, then, that I view SEA or new impact assessment topics as positive contributions and necessary updates to a tool that has served well for a number of years. I believe the treatment of the challenge to be a matter of taste and decision making system, and the most important threat this poses is to the concept of EIA itself and our ability to discuss it in a meaningful way. However it should be clear that I think that is already the situation. 

Changes within: Integration into land use planning

The last challenge is of a slightly different nature. It is also one that is difficult to discuss disconnected from own experience, and I realise that you may have to adapt this part to fit you own experiences. 

The desire to integrate EIA into land use planning comes from numerous sources. One pushing factor is, I believe, SEA: if you perform SEA in connection with the master planning, from a legal effectiveness point of view it seems useful to carry out EIA at the detailed planning level/building consent. Whether this integration is total or the integration means that the SEA/EIA serve as the basis for a planning decision is possibly not such an important point. 

However, the demand for total integration of the planning system and the EIA/SEA regulations comes when the effectiveness of using two different procedures as basis for the same decision no longer seems to be there, or sufficient. And in fact most EIA projects would require a land use plan or similar consent. An additional rationale for full, legislative integration is that EIA integrated would be less inclined to be a pro forma process that functions as window dressing and perhaps have a greater influence on the outcome. 

When talking about the integration of EIA and land use planning, it is interesting to note the similarities and differences. 

Looking at the procedure of planning, and procedure of EIA, it is quite similar. And as a planning procedure would often include both documentation of impacts and involvement of the public, integration of the two is sometimes quite seamless. 

And in fact integration of EIA and land use planning should pose few problems. When EIA was introduced in Norway, a standard reaction from land use planners was that EIA is planning, and that they had been doing this all along. In practice, though, this seemed not to be the case, as EIA was blamed for the fact that the planning took longer time and required more resources. 

This may to some extent be explained by looking at the rationale of EIA and planning. Here you find marked differences. Whereas EIA starts when somebody wants to build something., land use planning starts (at least traditionally) with the municipality’s desire or duty to manage land use within a geographical area. Even when the plan is a plan for a specific project, the rationale differ as the planner looks at the site and surroundings and asks what they could tolerate, whereas the proponent (or her consultant) looks at the project and which impacts it would have. 

In practice these rationales may live well together. However, for instance when selecting localisation, there are obvious differences. Whereas a planner would seek various activities to "fill the map", a proponent would likely look at various sites to put her project. And those sites may not be within the same planning jurisdiction. Thus, one practical loss that may occur when EIA is integrated into land use planning, is that the site selection process must be handled in a different way, and possibly this will include less environmental impact assessment and less public involvement. 

On the other hand, EIA is likely to contribute the careful focus on the selection of which impact information is required for this plan, as well as on the follow-up and monitoring. This includes a process in which information requirements are discussed and decided upon, and hopefully with the result that even though various actors still will have different view on the plan itself, it will not be easy to hide those behind ignorance about the outcomes and impacts. Those in my eyes are valuable contributions. 

Conclusion

EIA faces a number of challenges, as EIA has done for the last 20 years. The question is how do EIA rises to those challenges, and what is the result. 

Using a biodiversity metaphor, there is a question of adaptation versus mutation, and those are quite different entities. I would be hard pressed to conclude firmly on this, as this in large depends on what EIA has been before these challenges, and subsequent changes, appear. 

I have argued that EIA face challenges from above, alongside and within. To respond to challenges and changes from above, there is a need to make a careful and workable division of labour between EIA and SEA in order to avoid duplication and a sense of overload from both public and decision makers. 

To respond to challenges and changes alongside, EIA need to change according to evolving views on the environment and matters of sustainability. Far from weakening EIA, this should strengthen EIA. Whether these complement or are incorporated into EIA is in my view mostly a matter of taste, that is, the nature of the decision to be taken, the decision situation and the decision maker's needs.  

The challenge of integration comes from within – in the sense that the challenge comes from our selves and our political superior's view on legal effectiveness as well as our own ideas on substantive effectiveness. 

I believe also in this case that EIA may in fact benefit from integration, though I realise that given the differences between EIA and planning the integration may in fact be less easy than the procedural similarities lead us to believe. 

What we should be aware of is that we may well lose useful elements, and prepare to respond to this. 

EIA does not work in a vacuum. The success of EIA rests in large on external factors such as attitudes toward environmental matters relevant to other matters, legal system and development, and political support. Therefore EIA should as an instrument, and in terms of possibility to protect the environment effectively, benefit from the new instruments developed in part, though not only, based on shortcomings in EIA. 

EIA will probably change when integrated into the land use planning system. So will planning. I do believe that the combination of EIA and planning does further sustainable development, however that is a matter for history and research more than predictions. 

We should hope, though, that EIA meets challenges with a certain elegance and ease, and not in a way that makes decision making harder. Without the political will and public support EIA will not move forward.  
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